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EMPLOYMENT & IMMIGRATION

In the ever-changing global economy, corporations in the U.S. and (anada are increasingly opening up

offices in each other’s countries, which frequently requires transferring workers across the border. What

are the speediest ways to secure work permits so employees can cross our so-called friendly borders?

By Jennifer McPhee

hen looking to hire an employee from across the
49th parallel, immigration lawyers recommend
first turning to provisions under the North
American Free Trade Agreement, because as long
as employees qualify, corporations can often hire
someone one day and show them to their new desk the next.

One great option under NAFTA for new temporary workers
with prearranged employment, or for existing employees who
don'’t qualify for a transfer, is the professional category, which cov-
ers 66 eligible occupations ranging from accountant to zoologist.

Employees who are citizens can simply show up at the port
of entry with their carefully prepared application package and
receive a temporary work permit within an hour.

A potential hitch under the professional category is that
employees must meet quite specific minimum educational and
training requirements described under the listed occupation,
explains Jennifer Nees, a lawyer at Bomza Law Group in Toronto.

“There are very specific requirements, and if you don’t meet
them, you don’t qualify;” says Nees, who practises both U.S. and
Canadian immigration law.

Transferring employees

It’s also possible for U.S. and Canadian companies to transfer
certain employees across the border to an existing office in the
other country, or to open a new office there. The visa is called
an “L-1 visa” in the U.S. and an “intra-company transferee visa”
in Canada. Only Canadians can apply for L-1 visas at the U.S.
port of entry, and citizens of countries exempt from obtain-
ing a visitor’s visa to enter Canada can apply for intra-company
transferee visas directly at a Canadian port of entry.

The documentation produced at the port of entry must
show the right qualifying relationship between the businesses
— they must be a parent, subsidiary, affiliate, or branch of one
another, says Nees.

And when entering under these visas, employees must prove
they’re either an executive or senior manager — who man-
ages people or an essential function of the corporation — or
that they have specialized knowledge required for a particular
reason. The knowledge could be proprietary knowledge of
a process or procedure, necessary to train employees, launch a
new product, or boost lagging sales targets, explains Nees.
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Border officials pay special attention to the specialized worker
category because many people claim they are specialized in
areas when they are not, says Buffalo-based U.S. immigration
attorney Rosanna Berardi. Because of this, she always tries to
submit independent proof of specialized training, such as
course certificates.

The management consultant category also suffers from abuse
because it does not require a bachelor’s degree under NAFTA’s
professional category, says Berardi. “You have to apply for that
category very carefully and make sure that the person is not
doing anything really hands on,” she cautions.

Canadian companies seeking to establish a U.S. presence
frequently rely on the L-1 visa “because, no matter what is going
on in Canada, most businesses want to have a U.S. office to have
a global presence,” she says.

However, keep these rules in mind: the Canadian compa-
ny must exist for at least one year; the employee must have
worked for the company for at least one year; and the Canadian
office must continue to operate while the United States
office is open.

The new U.S. office must also secure office space in the United
States. However, this can be virtual space so companies can
save big on overhead costs by simply leasing a corporate address

and phone number. “That’s perfectly allowable,” says Berardi.
“And it’s a great way for businesses to come into the U.S. easily
and cheaply.”

After one year, the company must demonstrate that the U.S.
office is still operating before the government will issue the
status in three-year increments, she says.

The Labour Market Opinion

Canada’s thriving economy has left many companies screaming
for workers, especially in employee-starved British Columbia
and Alberta.

The process isn’t as onerous as it once was, but the Canadian
government still requires companies to seek a labour market
opinion from Service Canada, which essentially determines
that hiring a foreign worker won’t poach a job from a Canadian,
says James Turner, who practises Canadian immigration law
at Velletta & Company in Victoria.

Companies must prove they recruited for the position for
several weeks across Canada, that the salary offered was in
line with the industry, and demonstrate that hiring the foreign
worker will have a neutral or positive impact on the Canadian
labour market.

In practical terms, this means showing a positive benefit, so
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IMMIGRATION RED TAPE ?

Recommend the Lawyers at
the Bomza Law Group to cut through it!

Whether relocating new recruits or existing employees, we offer a
one-stop solution for your Clients’ immigration needs. We specialize in
streamlining the process to get quick and seamless entry into Canada,

the U. S. and abroad for today's workforce on the move.

Personalized guidance # Sound strategies ¢ Cost-effective results

Don’t let your Clients make a move without the expertise
of the Immigration Lawyers at the Bomza Law Group.

10 pecemBer 2007 cANADIAN Lawyer INHOUSE













